JUDICIAL CONDUCT COMMITTLE
Ref No: ISC/1029/22

In the matier between:

Hiuns Du Plessis Complainant

and

Judge Norman Davis Respondent
RULING

JUDICIAL CONDUCT COMMITTEE Jatta | Shongwe JA and Saldulker JA)

[1} This complaint was reterred 10 this Committee for it o0 determine whether a
recommendation o the Judicial Service Commission (Comumisston) should be made.
This recommendation must require that @ Iribunal be established tor purposes of
investigating and reporting on the complaint. A complaint warrants the establishment
of'a Tribunal onky if i raises one or more of the grounds of removal from affice jisted

in section 17701) of the Constitution.!

[2]  [oribis Committee w recomimend the establishment of a Tribunal. it is not sufficient

for the complainant in question to raise a ground of removal® In addition. the

* Section 177i 11 of the Constitution provides: A Judge may be removed from oftice anly if:
(3) the Judicial Service Commissicn finds that the judze suffzrs trom an neapacis. is grossly
(b) intompetent ur is zuilty of gross misconduct; and
(b) the Natiosal Assembly calls tor that judse o be renioved, by a resolution adopted with a suppanting
vote of at least two thirds of its members.”",
Rection 16{4) of the JSC Aut states: “At the mesting reterred o in subscetion (23, the Commitiee must censider
whether the complaing. it establishesd, will prims facte indicaic incapacity, wross imcompsiedce OF 0SS
miscenduct by tite respondent. whercupon the Committee may:



4]

le)

Commitiee must be satstied thar if established. the complaint will constitute & prima

Jucie proof of one or more of those grounds.

Uheretore. this Committee 18 required o evaluiie the complaint w deteniming 1l it raises
Hicapaciiy . gross incompetence or gross misconduct. It does. the nest question would
be whether. 1f established. the complaint will amount 1o prima facie proat of those

Matters.

Ay

In Sepemiber 20220 Mr Hans du Plessis (complainant), tiled a complaint with the
Comumission against Judge Norman Davis (respondent) of the Guuteng Division of the
High Court. The complainant alleges that a company called Topaz Sky Trading 146
(Ptvy Ltd 1 Topaz) was invabved in litigation in the Gauteng Division against Br Johan
Van Wyk and his wife. Topaz was awarded costs at the conclusion of that litigation.

Dr Van Wik aud his wile were the in-laws ol the respondent.

Before his appivinument 3s a Judgze, the respondem practised as an advocate and had
acted as counsel for his in-laws in the litigatuon berween the parties.  When Topaz
sought to exectite the vosts order in its favour, it was surprised that the respondent who
wias now a permancnt Judge was siill imvolved in the matter as if he was still an

advocaie.

The complainant describes the respondent™s role in the execution of the costs order in

these wrms:

“0n 12 February 2019 an email correspondence was received by our attorneys' effices
in which correspondence is drafted from nda s @ sy oo za and propetiy refers o Adv.
Morman Davis and who was also now a sitting Judge at the Gauteng Division of the

High Count since January 2018 and who was so siting a1 the time of the email

(5) refer the compiaint to the Chairperson for an inguwiry referred to in section 1 7(2): oF
(b recommund to the Commission that the camplaint should be investigated by a Tribunal.™
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corresporklence reccived from Tus offices but portraved by the [Nomman [Davis

family “s| lawyers as their correspondence.

b does alew indicate vet again that [Nerman Davis| was volved moihe case even while

fie wus asitung Jndge, Writing emails and formal corresponderice in s own pame.”

Another conduct of the respondent complained of was that at the time of the execution
af the costs order. he was alleged w be a trasiee in a wrust that was tormed by his in-

lawe and in which most of their assets were held,

he third allegution raised against the respondent was that in September 20200 the
respondent was designated o preside over one of the cases he was involved in as an
advecate. One of litgants in that muter had w request the respondent’s removal from

the case.

T

In his response. U respondent confirms that he acted as an advocute for his in-laws
from 2012 10 2017, He was then succeeded by Adv 1S Jucobs SC and. later. by Adv
M Coztzee. e respondent proceeds to say that in February 2019 Dr Van Wyk was
admitied o hospital in Pretoria where he had had 3 heart surgery and his wite was also
in Pretoria. Meanwhile. Topaz's atomeys had semt the shenft 1o their residence in
Matlosana i an atempt o execute the costs order. The Van Wyks™ attorney soughs to

-~
-

have that execution held abeyvance but Topaz’s anomey rejected the suggestion.

The respendent goes turther 1o say that the Van Wyks™ attorney who was handhing the
marter “contacted me as a tricad of both himselt and my erstwhile cliznt and in-laws™

He concludes by stating:

] e infomal advice as | wis permitted o do ia the cireumstances ds contemplated
m article 142)c) of the code of Judicial conduct. Tha mformal advice (cxpressiv
stated as such) was what appears on the first page of the complainant’s Annexure Bl It

is unfortunate that the advice was inadvertently torwarded to a secretary in the employ
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of Messes Prinsloo Bekkes Attomeys and this caused thiem o obyect thereto in o lette:

which features as Annesure B2 10 the complamant’s complami™

With regard to acting us a trusiee, the respondent condinms that be was a 1rustee but that
he resignied when he was appointed as o permanent fudee. He savs currently the

principal trustec in that trust is the attormney of s former in-faws.

With regard to presiding over a matter i which he was tormerly involved as an
advocate. he says the allocation was not done by him dut by die relevam Head of Coun
whom he liter informed that he (the respondent) was disqualified rom hearing

matier. The matier was then allocated o another Judpe.

As mentioned. what we need 0 determine first s whether the present complaint. if
established. would suppont incapacity. gross incompewence or gross misconduct.
Beginning with the allegution i paragraph 8 above, i established. it will net sustain
that the respondent suffers from incapacity or is grossly imcomperent or s guilty of
gross misconduct. While it s true that the case was allocated w him. he did not bear it
regardless of whether it was removed Irom him on account ol an abjection by one of

tiw parties in that litigaton.

Regarding the alicpation that the respondent was a trusiee in a trust tormed by the Van
Wiks. if estabiishied. it too will nat supporn any of the grounds for removal from office.
I face. article 14041 of the Code of Judicial Conduet permits Judges to act as nistees

of certain tusis, including fanuly trusts,

With regard to the allegation that the respondent acted as an advocate when he was
already a permanent Judge. the tacts are. in the main, not in dispute. The responden
agrees that he gave advice ko an atomey who was a friend of his and that advice was
contained in a draft letter that he emailed o that atomeyv, But his defence is that the

giving of thit advice was permitted by articie 1403 )(h) of the Code o Judicial Conduct
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Article 14(3)(by of the Code profubits a Judge trom acting as an advocate, It deglares
that a Tudge must not act as an advocate. attormey. or legal advisor. However. the anticle
also permits Judges to give advice without compensation w a listed group of persons.
These wnclude tamily members, triends and charitable orgamsations.  Here the

respondent sayvs the attomey 1o whom the advice was given was his fricnd.

However, it does not appear from the language of anicle 14 that permission is given io
advise Intends who are leral pracutioners. acting in thelr professional capacity 10
advunce causes of thetr clients.® This is because clienss pay for those services and those
practitioners can solicit Jegal advice freely in the market, 1t scems thar the article is
directed ar a stteation where o [riend whe seeks advice is doing so in his personal

capacizy and withowt the mtervertion of a legal representative,

Thereiore, i1 appears from the papers that if the complaint is esiablished. the respondent
would have committed a4 misconduct. What remains for considerution is whether the
present tacts would suppont a prima Jacie proot of @ gross nusconduct as envisaged in

section 177 of the Constiution.

A gross misconduet comemplated in thar section of the Consiitution s conduct that is
completely opposite o the unpariiatity. integrity and independence of the judiciars. Rk
is concuct that is so serfous as w0 dimimsh. in the eves of the public. the capacity of a
Judge to pertorm his or ey judicial functions with integrity or conduet that is hikely o
reduce public conlidence in the administravon of justice if the errant Judge continues
to perform judicial functions. Tn other words, it must be misconduct that is so serious

as to warrat the immediate removal from oflice of the Judge concerned,

¥ Aricle

F4(3) provides: O\ judge must aot-

(3) aceept uny appoiniment that & inconsistent with or which is Tikely 10 be seen

tw be meonsivtent with un indepeadent judiciary, or that could undermine the separation of powers o thz
states of the judiciary: (B) act as an advocate. sttomey, o1 legal adviser bue may give informal legal
advice t tannly members, triends, charitable orgenisanons and the fike withow compensation.
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Here. there are features which are troubling and may be considered as aggravating the
seriousness of the misconduct. First, itis not clear why the responcdent was approached
by the Van Wyk's attorney tor professional advice when he was no longer an advocate
and had ceased 10 be their advocaie in 2017, The respondent had been replaced by
another advocate who could have been approached for assistance and if they were aot

avatlable, other advecares could have been appriachied.

What is more concerning 18 the tact that as a Judge. the respondent guve advice in a
matter in which he previously acied as an advocare or where he had previously been
the advocste of the same litgams. His previous professional refatioaship w the Van

Wiks must have triggered red lights when lie was approached.

The position was compounded by the fact that he was so immersed i the mater that
he himsclf drafted a response to Topir's atomeys who were not wiiling to hah the

exceution The response drafted by the respondent reads:

“Suspension of the execunion of the writ in case no SOI3S20145 has become swbh fudice
when the action in case no 838232018 was instinued and issued (see pravers 4 hereot).
Yot have not set even delivered your client’s ples and your proposed excepiion is ot
of time and, without an application tor condonation therefore imegular.

Ay attempl al exeeution in these circumstances will be vesatious and shoudd vet
another applwation have to be launched to bring the conduct vl yon 2nd yvour chent
the anention of the court. punitive coss orders us well as costs de donis propriis will

bre soughl.

Execution should be held over and. if not this lerer widl alse be piaced belore a coun

oi i urgent basis as proof of veastious conduet referred 1 above™,

Uhis dratt was then adopted as is by the Van Wyks' attorney and was torwarded to the
atlorneys of Topuz, and the respondent was copied. What is gravely conceming is the
tact thut the respondent’s draft comains apparent fulschoods. To say suspension of
executton of a writ became sub judice when the action i a different matter was

mstituted was not true. First, the execution of the writ in guestion wius not suspended.



Secend. 1t could not be swh jidice by the mere Facr that the action in case no.
8582372018 was instinted and served. The wuth is that execution of tat writ was naot
suspended and the respondent knew this hence the misleading saiement that the non-

existent suspension had become vih Judice.

[ s also oot true o say that execution of the writ i those circumstances would be
vexatwts, These falsehoods were emploved as o basis for threatening Topuz and (ts
atromneys with Htgation and punitive costs should they go gitead with thie excoution, It
is worrisome thiat the ortginator o ilis stratagem was a ludge in the 3ame Division that
hiad 1ssucd the order o whieh the wriz was based,  The conduct we are concerned with
here is also in conflict with section 163 of the Constitutton which requives that the

mdependence, mapartialine aod effectiveness of the cours be ensured,

Lo these circumstunces we are satisfied that if the complaint is estublished, it will show
that the respendent has exfibited a severely compromised integrity and that his conduct
dinumshes, in the public eve. the capacity o perform: judicial functions with the
recessary integrity.  Therefore. we are convineed that, if proved, the complaimt will

prima facie indicate gross miscanduct by the respondent.

Accordingly we revommend that a Trhunal be established o invesiigate and repon on

this complaint.

- . RN
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Judicial Conduct Commivit(ee






