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I l I lliis compl;.iin1 was rcforred to I.his ommittee for it m d.:'.ten 1inc wht:Ll11:r o 

recommendation t , the Juui1.:ial .�er,icc C' mmission ( Coimni�:il,n I should be nrnd�. 

This rcct,1rnnr•nda!in11 mu51 r�guirc tfa1l a l'ribum1L be t:stablished tor ptrrpu!ics f 

investigating an<l reponi11g nn the t.: rnplaim. c()mpl:iint warrants ti.le es.u1bli&h.n1-ent 

ii' u Tribunal 1mly if it ra.is�: one nr more <1 th!.! grounds of removal frvm • nice ii. red 

in s.ccdon 1770 of the. Con�titution. 1

[21 Fer 1.hi Commiu e to rec, nn11i..nd the 6tabli foncn ,)fa Tribunal. it is u it suffil;t�m 

for th� ·omp!ainm1t in uestirm to roi:;.e a gr,lund of removal.2 ln addition. the

1 ';l!Cl!l:Hl. 177( Ill f tile Cnn,ti!U!..!Or. provide_;;: A Ju-Jg,· mil� ·� rc1111n•t'd frnm tlT ice {int:, 1f: 
:i) the J.uJ;cfol <;;::n. 1u:• Ci.!mmis;;icn 1uds th�1 rheju:dg1.: �nffi:;>rs from ui, inc:i:pl!Ctl!-·- is grn!i.SJy 
(b in 0mµet<'nl ur ti �uilty of gtos� misconduct; amJ 
tbJ 1h1· Nn.ti,,nal Assembly calls for thJ.t Judg..- to be n:mo�·ed. by!:! re-o]mi,�n ad,Jph:d with a SUJifl<lll.iu� 
\ !Ii:. nf ,1t le.;sc l �u third� nfits m;;;m�r:.. ••. 

1
-·�(tion I -H < f the JSC twt starec : .. At the meet mg ret�rrecl w in suh�..-rti n L-). 11!1.: Com1n111cc mus1 rnn.siJer
,Ylleth,..T 1Li: .:nmpl.iim. if e5t:ibli h d. \\'ill prim I f.-:�k iudic:tt,· incnrac1t�. gn:n, inrnmp.1:ain e or �rro:-s
rnls.:. ·,ndm:t c;• 1he resp-nJcm. ,,her�upon die Cornmirtee ma�·
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Cnmmitlee must be ·ntislicd tlmt if established. th complaint will cous1itme □ prim 1 

ji:1c1�• proof of nc 0r more of th .lsc> grounds. 

f3 I lbercf nc. 1.hi:· C rrmnim:e is ri:quird T0 e, aluate tb<;' 1:�m, . [aint t J Jcrermine i i"it ra.isc_ 

incapacil:. gross irn,:ompet�ni.:e or gross mis ondu t. Ii il do >s. the ne:-.t que-stion \Wu!d 

le whether, iJ csrablcshcd. tbi.:: complaint will un1nwn to prinw _1,1t·fr proof iJf 1h11sr 

numer:;_ 

l-+I rn Sc.p1rmber 2022. 1lr Han:· du Ples:..i.- (complain::wt,. Li.led a c0m1 bim wirb he 

Conu11i sion :.igai11s1 ludge 'Norm .. n D;Jvis {rc:,p,md.:nt) of the Ga_utent! Divisiou of ihc 

fligh Coun. Th� complainant alleges that a c-0mp:1n� <.:..iUcd Topa2 Sky T mding 14-6 

Ptyl Lt<l lTopaz) �•:as inn1lve<l m litigati.m in th'=' ~,mt-·ng Vivi.·iun ag.tins1 Dr Johilll 

Van W� k and hi::. wifr. Topaz wa.i awardd c,)sts a, lht'. oi1dusion of tha [i1igmion, 

Di \'an \V:-,k ,rnd his wife were the in-bws of lhi.:- r.:spnnJem. 

rs] [kfon:- his nppointmcut as a Jutlgi:, the respondent pr-a.ctised a.-. an advoi:al<' and h.::i<l 

acted .is counsel f r his in-lnw:; in the liti�mi l1 betwt'.en 1he pnrties. \\'ben Topaz 

sought H exccmc the co�ts order in its favour. il \\·as s:urpri!ic-d limi tht> rii:'spon rnL \:ho 

wa.:; now a p,;>m1ru1i:tU Jud�e was till i1n ,lved in the mauer as if he wll� .;rill an 

advo ·aie_ 

I t>j Th.;: c ,rnpl:1inant de-scribes th;; rcsponJen(s rote in thr c.xeclllion 1.. f the costs orJcr in 

these terms: 

··tJn 12 Fd1rua0 2019 an. ema.il �orr.!spomience was recci\'i.:d b� our 3tlomc��· uffo.:r.:�

in ,\·ltich .:urr�s� ndencc is dratted fn.m1 ncb_,', I'--;: la•,\ . .,_o. :.< a.nd 1m1pcri) rcfer:s. w Adv.

t 1orman Oa\ i ;md who w,1s ul,;c, nm\ a . ining Judge- m rhe G.-iuieng D1 ·i ·i n .:if lhi:

Hii;h Court sine� January �018 and ,\1111 w.as :10 :-itiing al tlli: time of ihe email

5 ri!fi:r the comp!llint w ihe Chairp.:r:;on for an i114U1I') ref.:m:d to in se,;tum I 7(Z , or 
>I rcc,)mm 'ml tll 1h.: C(,mrnission l.l at th;., CQmpbiul �h1;111IJ bt: im·e tig.ii�d hy d fribun.:t ."
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..:,1rr.:sp�•ntk11ce rl.!;;cived ft-·•m his offi ·i::- Inn pom::tyed t') th 1N 'mll\11 D.!vi:!> 

famil� ·:, l.1•,\: t!r • il3 1h;.:ir ..:urrc�p, -nd.:uce_ 

11 l, ,:, .i�u ir1d1cate );;I auain rhal f1\..:,rmill1 D.11 isl was i,1.,·f•h·ed u1 1ht ..::is� �n:n ,,hik 

ht' \\th a ,,ill mi:,:. l11dg.:. \\. ri ing emr,ii; an<l fomial o.:;:;rr�"Jli.niJencc irr ins own n�une.--

Pl _·\nl1thc comhici )t'th..:! resp llldcm e11mplaind \►f w.1 • 1hat at th 1i1 K' r,fthr! 1.::-i:c'utim1 

0f th� ,=os 5 urJ.:1·_ h.: \\�L'- aUegeJ lu be .1 lrnsicc i ::i 11us1 tl1a \qs fomk'J by hi;: i!l-

]a\, � ::mJ in which mm! of their cl.SSC, ,wr..-'. hdd. 

(8 j J h-:- tl1ird <11lcg:.1liun raised against th� reo:r1indcm was Lhnt in S..:r1embcr ::i.o:: I. the 

rcs11tmck:1t wa-; JesignHed tu µre::-id • {Yi..-.::r on.: of the c.ts�s he \\W, inYnl\ ·Jin a!- an 

adtoc:.11,�. lne pfliLigam. in tl.at m;:;LUt'r bud to r�quest I.hi..' r' ·pnnJc11(5 removal .fn.m 

;he cas"'. 

[ ] ln hi, rt: ·pdl:e. t.i1<.: respomh:nl confinns 1ha1 he :ll.:'tc:d a-" an advm.-�? for hi5, in-law.; 

fr1)lll �O I::: to 2 l . Hi: Yas ihcn su ·ce(:dcd h� Ath- 11 S .l �t:l bs .T .m . Inter_ b) Adv 

\1 <.>etz t'. 1111: resp1mJr::nt prn ·ced • to !-'.tty 1ha1 in ·cbruary 20i �J Dr Van Wyk was 

udmil cd to hu:-:pital i1 Preli ria wht:"n:'. he had had 13 hearl surgl.:'ry and his wi:� w3� �hi 

in Pr,'toria_ M,:.im,hik .. Topaz s attumcys had sent the sheriff to tbeir n:sidi!nt.:e in 

Matlosaun in :m atrcmpt ti1 cxi:-cute th� i.:usts ,11nkr. -1 he Van Wyks' aa,_,mey :s,1uuh1 to 

hav;: that c-xeclJtic,n llcld abryam;e bm fop,u." ;:- 3TI.Omc� r�jcctcd th.: suggeslion. 

[ I 01 ·1 be rc�p 'ndi.:m :::: 1es It nhcr to �ay th:11 the Vau \ :yks· anomcy \\ l:10 \\8.5 handling 1he 

mancr ··conlllctcd me as il fri1.:nd ofhoth hi.rnsdf ,md m� er twl\i!t lien! and in,bws". 

1-k i:1111t!udes b� :taling;

·'I fJi\ \; infomml ar.h ice as J w,1� permiue l E11 da in the c· ·cums1anc..:;, tl, comr:mp'!aied

i11 urtidc l-i(2, -:l ,'ff 1he c d� �1r Judici:d c nduct. rhm inf· nm:1 ad\·ice t,;.-prcs:-ly

st�1tcel as sucb \\'U • ,, hm apixar ,n1 lht fir-.., page of thl." cnrnplrunnm • ·- J\1111exu1-c n 1. It

is uuf'i1r11.mate that ti.JI!' ad, ice W,b inadve11enll) forwarded l.:i as .. rctar) in the empl,,:
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ofl\h:ssrs Prinsk10 Bek ·e5'. 1·'Htonh·y, .1nd thi� caascd til.:m l�• ubji.:-:1 h<:reh1 in ,l le e: 

\\ht,:h t·i.::m1rc.:;,, Anm::,..urc B_ to the compbm,:.ni's co111p1Jint'· 

L 11 J With rcg:irJ to a;;tin6 � ;1 m1sti;c. 1h� respondt>m confir n·· 1h:.it hl' ,,, s a inbkC' but thut 

he r�sign-.:d wh-.:: 1 Ile was npp,1i!llL"d as :1 pcrma11ent Judge. He ::-a:,;-. .:mrcntly thr: 

priHcip..il tru_1..k•1..: in that tru,-,l is the attorney l f his ltlmli;:r m�hn,s. 

J 121 \rith regunl lt• prc-iding 11\'cr a in:.iHer i11 whi.:h h1..' wJ:;; ltirm.:rly inrnlwd as ;m 

adna:atc. he says th1o alhc-mion \\._L-; nol dnn.:. h'.I him but h: th1.. r;:.-k\,ml Hl'ad ofC<>uri 

whom bi.:: liiter inf' ,rm�d 11111 he ( the re!-;pond("t!I l wu. • di �qua] i fieJ i'rcim heuring 

maner. The matter"' .'J5. Lben 1l K'.atL"1..I ,,;_, uni ,ther Judge. 

{l ,-1 As me111in11eJ. whal we m:ed to Je!erminl' fir�t i-; \\!tether ilw p.resrnl complaint. if

c.slnb.l.ished. H11Jd ·;1!pp11rt im:apacity. gros;; inc m1pe,cnce or ..:rn:,,�. nii::.(:o□Juci.

Bt'guuting. mLh the ulk�ption ill paragraph S abovl!. ii' r:srnbltsh-:d. it will nflt su:tnin

tlml the responJi;nt suffors Jr m i11c�1pa ·it� ,ir is grossly int "IJUpcti;nt or is guilt� uf

Q,ross miscnnducl. \l.'h.ile it i,; true tl1a1. the case \\u:. nl!ocate<l l , him,. he did not hear it.

regard ks.-, ,)f whi:'lher it ,�as renm\·etl from him on 0ccow L .:if m1 obje-.:tion by one of

tht: artie� in Lhm litigmion.

[ 1 .. q Regarding he alkga1irn1 thm the respondent \\.: a trustee in a lru l formeJ h_v I.he \'an 

'\\'yks. if c::-.-ratili�h..:d. it I,, will n,_,t :;uppnn any of lh� gr l ncls for rcrmwflJ from offi-:e. 

In foci. ;_}rtkll? 1 :(-11 r tlu� Cod,e of .lm!ic:iat Ct nducl p-�rmit.-. .ludg('s t l u ·1 as tn1<:,le.:s 

rif c�twn m1s1s. incluuing family trusts. 

[ 1 5] Witb regard 10 lh' al legution th.rt th� re pond em acted as an ad ,·ocate when he ww, 

alrt!ad� a p�rnmnent Judge. 1he latts are. in the m'1in. nol in dispute. 1111! resi muc:m 

agrc::�s that he guvc adYke to i.ln attorney \\ h war a fric11J of h1� and rh.at advice -..,·os 

conrnined in � <lraft lc1ter that he cm:.likd w dm1 anomey. But hi_ dcfem:e i'i hRt thl' 

!:!i,·iug �,fd1a1 ud,·ici: \\:l • penniu ·d by artii:k l •HJ ( b) of Lli-: (\•de urJuJicisl Cm,ducr 
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[ l 6j .'\n:i,.;le 1-+(.:' )C q of tht: Cude pnhibi1s a Judge from .:icting us cu1 :tdvoc::rt:c>. h dt·cl::ire�

tbm � Jwlgc must nol :ic:1 :1s an adYoC,.Hl'. �ttomt:i. or icgal advi'·ur. Hawe\' r. the anidc­

,1lso permi[s .l udg�:, ll> eivc adYice \� ithom i;ompcmmion tu a lisw, ;roup l1f persons. 

These incluJ:.: famil: mcmb-crs. l"riends and ..:harirabk nr_.,anismions. Hdc the 

r1:spi111dent S'..!.) s th· :nt·1rn�y to wh :,in th.:: ad-. i..:c was b!i\-1:U \\"JS hi:,; frii.:11 L 

[I. I Ht we\-:r. i1 d h:s rnit ap•1car fr,-1m thl' Iring ·1g� 0L111ick 14 that penrns:;ion is gi\'en IO 

.1,:h-i.·c fri..:ud- whu ar� li.!h,'111 rnacti1j0ncrs . .fl.l'trng in their profes,-irn1,.I ,.;�ip:u:il� w 

ad\'::mn· cause,.. nf1h1.:ir dkms.3 This is hecaust diem;-; pu_v for those :er\ i�cs and those 

praditi(mer- can solicit leg.al t1(.hic� fred;; in Lfic ma,hL h sec-ms that thl! ,micle is 

d'rect..:-d at .;i situation where ·1 frirnd whu s ·cks ,-1dvin: i:s doing. o irt bi- p�rsonal 

e[tpaci,y and, -ithoul the i11tcrvcntion of a legal rcprescntmivt1. 

[ l 8 ! -n1erd-;;1r..:, .i1 ap �ar· from !he p�per· 1har if the wrnplaint is es1abllshcJ, the rc:pumi..::m

woulJ lla\·e i.:ommim::<l u miscunduct. \'\:hal re.n:nim, for considcra1iu11 is \\ hclhcr the 

pre-tnt facts \\' uld supp· rt � prima lade profff of a gr is: misconduct a':i ·n\'i:;ugei.l in 

secLt011 J 77 or ihe Consritutinn. 

p \JI :\ grn�1,, m.i3condw:t t: a! ·mpluteJ in u1a1 section of 1hc ,l n:iilutil}n i!-- .ondm.:l 1hm is 

c 1mpleld) opp,1siie to Lhc i..mpaniality. integril) and inckpt'mkm;e nr tht'. juJicinr}. I1 

is coru!ucr i at is so ;;crioi1:s � to dimini ·h. in the eye. uf the pu lie, the c.apa-:iry of a 

Judge w r ·rform hi!-. nr lier judicial function.:\ 1th integrity or conduct that is likdy to 

rcdm:e public conlidenct: in the d.uurrislr:.uion of ju:::tice if the l;'rrJ..nt Judge �:un .imie:­

to pcrfi,nnjudicial funi.:tions. In other word:-.. it musi be misconduct lllat is so Sert YU.S 

$ to warra111 the rmm ·di::lte removal from olik;.: 11r the' Judg�� Cllil\'.L"rtlCd. 

1 
. .\.nide 1-4(3,l pro�·ide,· /\ judge. mu,i rml1 

n I �.cc.::pl an� apj.wintm ·nl !l1a1 ts inconsistem \\·tlh <11 w�Lich b Ji ·I."!. 11, he s;:,"n 
rn be inc n :i'!tll:!H with 1m imlependrntjuJiciaP;,·. t•r Lhlll t:ould undL'rmine me ":!p;irmi • n ofrrm,r, or th�
"it ru; uf ,,,� ju,J1d:u:,. ( :ict ;15 n 11,hocme. attl)m::y. ,11 k:�-tl ,1�! i,,�r bm m;,,� gi\·e int'om1.1l IL'g_a! 
a, v1 ·c 111 1aiu1ly e111b"�· lriel!ds. charirnble orgmu:,UJ:wns ind th1· ii' 1: wiihmu omp<!l 1;uinn. 
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[10] HcrC". here �.w l�aturcs whid, are troubling. am! ma; be cmsidereJ as aggn.watir.� the:

Seri, usm:ss of il1e mi:-;wnduct. l'ir:;t. it i� nm 'kar \Yhy 1l1� r.::spond1.·n1 was :.i r1Y1achcd

h) lhc Van \Vy ·� mnmcy for pmf6s.ic.nal .,qJ\'i-L·c ,\Jh.:11 Ile- m1$ 1111 k,ngcr an a.dvo;:;ite

.rnd h(1d i:<:a,;ed w b:.... ilidr a1,h ocmc in �I) l 7. ThL· resronJenl haJ been replw.:�J by 

�m1ther :.i,:.h-o ':lk whu ..:1_1ulJ ha,·..:- bl;'en :.1prn1ached for U..'-�i),tllilCI.! and i I' the: ',\(:,C uot 

,H·aiia·Je. other athocm;::s couid have b�cn appwudn.:d. 

I 21] \\.hat i,; more col!eemrng j- the fact L:.:u as a fodi!I:'. Lh•.: r-:�p1mdi;<nt ga\ e adYke • n a 

mm11:T i11 ,, hi h h�· rrc.:\·i )U:,!) acred as an whoc,1tc rir \\ hc:rc be ba -I prt,·iousl� been 

th..:: miv, l":,te, J th.:- a111e liti�r.mts. His pr.!\·ioLL"- proressi, nal n�IHtians.h.ip to rhc Van 

W) ks rn~t bm"' lriµg �red red li:,tlH.' when ht" \\us npproached.

f:'.:'l The positiun \\'ll.'> com1 i.. tmdL•d by tile foct that hr \\·a� so immcn:.:d i111he mancr that 

he him!!,df Jr,;1fted u r�:;ponsc to Top..u:·:- atmm�ys who were not ,,illing to ·i�h the 

cx-:··miun 1111: n:sponsi: draft1..:J b'.I thC' respnnc.ic:tt read:,;: 

·'. u�ri.!n�i,m • f Lk s::-:ci:mion of tlw 1Hrt in cas • no 50::!-5:2r 15 lw� l.ic-i.:ome sr;h iudi ·e
,� , r1 th.: ,1-:lion in ..:asc- rm 85 !C3,::: Ill �-as insti11111:d and • ;;;;ueJ s:::e prayer- --1 hi:r.:n I).
You haw rn.:•t) cl c,cn delivered :•lllr dienf pka ;rnd ymrr prop.•:.cd e:,..c..-p1i n is ·111t
1)ftim anJ, ,, i1hou1 au applicacil n for -..::,mJ, n:u, HI therefor.:: im:g.1 lu .

An� attempl a1 ·xermirn1 in li:1:5.:.- c;rcum;,ta11c�>-:- will be vc:atiou,; and ::.lu dd yet 
:moth.:r 0pplil.:01i011 km: to be l.mn..:hcd 111 bring tli.: c011ducl ,.1l'yo11 .. 11d ;our di'"'nl er, 
111.: anc11ri1,n -�r the Ct.11111.. punirh > CO.i-B orrkrs a� wi.'11 a_:; .. SL ds! ow1i.'i pr 1priis \\ ill 
l c :iL'11gh1.

Execllt! 10 .;;h, uld be held ov rand. 1 nm this lener "ill al:so hi; placed t-�.:fon.· a rnur1 

,)U an utgcn b:i�i" l. rnofoi\C, <{Ii,,u.=; .-:ondu-.:1 r.?fcrred tn ;:l,ll\C
00

• 

[ 23 I l his draft \\:L then adoptd a:; is by 1he Van \: yks' lillon1cy .-1.nd was fon\·anled u the 

nllmneys of Topt1z. and Lhc re.:::pond�m was copi't:'d, \\.'hnt i gra\dy conct>ming is thl." 

fac1 1hnt Lh rl'SpLlTidt'nt"s Jra� comain'.'. apparent fabd10ods. Tu 1-fl� .. m,pemi m of 

e:--t.>cmion of a \Hit h�c1m1e suh ju lice when th action m n different m:.mcr ,:a::-. 

in�riimcd \o\T' n,,1 lru . first. the cxt>cution fthc wri1 rn qu .stion \\.t:i um suspended. 
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'ccorn.l. ir cotdd no1 be sul j11dicc �y the mer.� fact that thc :1..:rinn m ,:a.-c: nu. 

8582.; -'20 ! 8 �,-as insti med anJ :,en�d Die crrnh is tlxn e:·ernti,lll uJ' that ,Hit Wi.1.S not 

suspcmkd and l lc rc.>spur.!Jem kn·'\\ this hc:nce lite mi:c.lc.:idinf! srarcmcm th'i1 ihe n m­

cxis1ent �u:,pen,..iui had b 'C.:•mc sul indict:. 

f .:..-+[ ll 1:,, also nm tmt 11, :s1t: that t'XC'('UUon of 1ht "rit in tbos� cirrnmstana, , • n Id °li.: 

,.t"\uttQll.. Thl.'/ic t",1l��hu0j£ vcrc emplnycd :1_.; a basis for threat,;:nin1; TllpLlZ and its 

;morney:; \\ ith li1iga1i(rn aod puni1i\e co.·t-. :slwukt they,;,_, ,1hi:ad ,, i1h Lit::.' t.'Xc·cmion. h 

i: \\urris;om,: thal 1he tirigin:JtP, ,r1J;i- str3t:agem was a .l ut!g(' ill 1hc 5rtme Dh ision tliat 

lrnu i .. sucJ the 0rder 011 \\ hich th� writ ,vas b;ised. The ·011<lucf. 1,-..: JJ(· coni.:emed \\ith 

hi::rl?" is als1) ln .; ·•ntl kt v,ith !>ection 165 of the Cun:-.Litmion wh.ich require:-: thaf tht: 

indcpcnJcm:c. imr�trtu li� aod effectiveness of ihc coun be ensurc:d. 

12 5 l ln the_ e ·ircurnst:.mcee; we arc satisfied that if lhL' cemplaim i� c-stahli �h�J. i1 wiJl .-ho\\ 

1hat !lie: r�spi.:mdem ha c,>xhihiicJ. a sev('rdy compromi3,2J i11tcgri1y snJ tnat hi:: ..:undLICI 

<l.imi.aishcs. iD th� public eye. t11c capacity to perJi:mn judicial function.-.. with Ilic 

m·c-cssa� integ.tic:,. ll1erefur�. , ·.;: are convim:·<:'Li th1t. if prowd, the complaint •,ill 

p1·i111aJadc indicale grns.- misc ndttcl b:,; e re.-pond�nt. 

I 2ti I .-\ccordin�1 l:-, \\ e n:-.coLlll)lC-Ud tbat a Trihun� be i.:sr.1Mishcd tL• im e, iii ate- and repN1 llll 

thi� ·c mplaim. 

.;(� 
uc1Co� 
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